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1. Purpose of this guidance 
 
1.1 This guidance has been produced by the Scottish HE Information Practitioners Group 

(SHIEP) for all Scottish HE institutions.  It is intended to provide staff in the Scottish HE 
sector with an overview of the exemptions contained in the Freedom of Information 
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(Scotland) Act 2002 and the tests that apply to them, and to assist staff with taking 
decisions on whether to release information.   

 
1.2 The guidance outlines the rights of access given by the Freedom of Information 

(Scotland) Act and explains which institutions are covered.  It then gives an overview of 
the exemptions, the tests they are subject to, including the public interest test, and a 
comment on what is reasonable in all the circumstances.  Details of all the exemptions 
and their tests, including substantial prejudice and the public interest test, are given in the 
annexes. 

 
Environmental Information 

 
1.3 Access to environmental information is governed by the Environmental Information 

(Scotland) Regulations 2004, which give a slightly different set of procedures and 
exemptions.  Please refer to the guidance note on Environmental Information Regulations 
(forthcoming) for information and guidance on exemptions for requests concerning 
environmental information. 

 
 
2. What rights of access does the Freedom of Information (Scotland) Act 2002 give? 
 
2.1 The Freedom of Information (Scotland) Act (hereafter “the Act”) was passed in 2002, and 

comes fully into force on 1st January 2005.  It is similar to but slightly stronger than the UK 
Freedom of Information Act 2000.  It gives a general right of access to any recorded 
information (except that covered by an exemption) held by “Scottish public authorities”.  
For the purposes of the Act, Scottish HE institutions are defined as “Scottish public 
authorities”.  This right is available to all members of the public.  Anyone, anywhere, can 
request any recorded information.  It does not matter where, or whether, the applicant is 
employed, or where the applicant lives – applicants need not be resident in Scotland.  
Applicants do not need to prove their identity or give a reason for their request.   

 
2.2 Requests must be made in a “recorded” format (such as a letter, fax, e-mail, or audio 

tape), but they do not need to refer explicitly to the Act.  Any such “recorded” request for 
information will be a freedom of information request, including surveys, student research 
questionnaires or requests for prospectuses. 

 
2.3 The right of access applies to all recorded information held by a Scottish HE institution, 

regardless of who created or owns the information, unless that information is held on 
behalf of another body or individual that is not a “Scottish public authority”.  For example, 
the access rights would apply to information created by an institution’s employees in the 
exercise of their duties but not to information owned by employees in a personal capacity, 
even if it is held on a Scottish public authority’s premises or facilities.  Likewise, if, in the 
conduct of its business, a Scottish HE institution receives information from a privately 
owned company that information may be requested and, if no exemptions apply, made 
available.  However, the Act would not apply if the HE institution were merely holding the 
information on behalf of the privately owned company, as would be the case with a 
deposited archive collection.   

 
2.4 Nor does it matter when the information was created.  The Act is retrospective in that it 

applies to all recorded information, not simply information recorded from 2002 onwards.  It 
covers information held in any media, including paper, photographic, and electronic 
formats.  Note however that it only covers recorded information, i.e. information already 
held by the HE institution.  If the institution does not already hold the information, it does 
not have to create the information to answer a request.  

 
2.5 Some types of information are subject to exemptions and need not be released.  This 

paper gives guidance on these exemptions.   
 
2.6 Requests must be answered within 20 working days.  In that time, the HE institution must 

confirm or deny that it holds the information and supply the information to the applicant 
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(unless covered by an exemption), or explain why the information is being entirely or 
partially withheld.  The Act places an obligation on “Scottish public authorities” to be as 
helpful as possible, including helping enquirers to make a valid request.   

 
 
3. Does the Act apply to my institution? 
 
3.1 The Act applies to all “Scottish public authorities”, including all Scottish HE institutions.  

All departments, divisions and sections of the HE institutions are covered.  As any 
member of staff could receive a freedom of information request, it is important that all staff 
are aware of the Act, including when exemptions are and are not appropriate.  The Act 
also covers contractors providing a service that is part of the function of the “public 
authority”, and companies that are wholly owned by one or more “Scottish public 
authorities”.  Thus, the Act covers any company that is wholly owned by one or more 
Scottish HE institutions, or a Scottish HE institution and another “Scottish public 
authority”, including “dormant” or “shell” companies.  Companies that are partly owned by 
a Scottish HE institution and partly by one or more private organisations are not subject to 
the Act; nor are companies that are owned by one or more Scottish HE institutions jointly 
with one or more non-Scottish HE institutions e.g. a company that is owned jointly with an 
English HE institution (or another English public authority).  However, information that a 
Scottish HE institution holds about these companies is covered by the Act. 

 
 
4. What are exemptions? 
 
4.1 Information must be released unless it meets one of the narrowly-defined exemptions.  

The Act includes several exemptions, which must be applied on a case-by-case basis; 
many are also subject to further tests.  If, after applying the tests, information requested is 
deemed to be covered by an exemption, the Scottish HE institution need not release that 
information, although it may do so if it wishes.  The exemptions are narrowly drawn and 
are often subject to a “public interest test”.  This reflects the change in culture underlying 
the Act, namely to encourage greater openness, accountability and a more accessible 
information-keeping culture.  It should be stressed that the Scottish HE institutions are 
taking a positive approach towards meeting the Freedom of Information legislation, and 
staff should assume that the “default” position is to disclose information.  The exemptions 
will only come into play in specific circumstances.   

 
4.2 Exemptions apply to information, not to “documents” (in whatever format).  Some 

documents may be entirely exempt – for example, a draft report of an ongoing research 
project where there is an intention to publish – while others may contain some exempt 
and some non-exempt information.  An example would be departmental committee 
minutes, where one section deals with a staff disciplinary matter.  In cases such as this, 
the exempt material should be removed from the document and the rest of the document 
released, with an explanation for why only part of the information requested has been 
released.  One way to remove the exempt material would be to photocopy the page(s), 
tippex out the information or block it out with a marker pen, then photocopy the amended 
page, and send the photocopy of the amended page to the applicant. 

 
4.3 The exemptions most likely to apply to Scottish HE institutions are set out in Annex A, 

and the remainder are set out in Annex B.  Probably the most significant exemptions for 
HE institutions are: information otherwise accessible, the research exemption, 
confidentiality, and personal information.   

 
 
5. What is “substantial prejudice”? 
 
5.1 Many of the exemptions only apply if the disclosure of the information would cause 

“substantial prejudice” to the interests of any person, including the institution.  For 
example, information is exempt if disclosure would cause or be likely to cause substantial 
prejudice to the effective conduct of public affairs. 
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5.2 “Substantial prejudice” is not defined in the Act.  However, for the substantial prejudice 

test to be met it is clear that there must be a real possibility of serious harm arising to the 
interest to be protected.  When considering whether release of the information would 
cause, or be likely to cause, substantial prejudice, consider 
• Will releasing the information cause prejudice that is real, actual and of significant 

substance? 
For example: a request is received for policy papers about a substantial decision, such as 
the closure of a major subject area, before the decision is taken.  The institution could 
argue for withholding the papers, citing the effective conduct of public affairs exemption 
(30(c)).  The release of the policy papers could cause substantial prejudice to staffing 
decisions, in part because the full context of the decision might not be available.  
However, it would be far harder to claim that there would be substantial prejudice after the 
decision had been taken, even if the release of the papers caused some embarrassment 
to the institution.  It is unlikely that this exemption would apply after the decision had been 
taken.   

 
5.3 Ultimately, the decision about substantial prejudice is a subjective one, which must be 

made on a case-by-case basis.  Bear in mind also that even if the substantial prejudice 
test has been met, the public interest test may have to be applied.   

 
 
6. How do I apply the public interest test? 
 
6.1 Some exemptions, including the research exemption and the commercial interests 

exemption, are subject to a “public interest test”.  These exemptions are marked in the 
annexes.  The public interest test is applied, when applicable, after information requested 
has been found to be covered by an exemption.   

 
6.2 What is the public interest test?  It asks whether the public interest in withholding the 

information is greater than the public interest in disclosing it.  The information is only 
withheld if the public interest in withholding the information is greater.  If the public interest 
in disclosing the information is greater, or if the two interests are equal, the information 
must be released, even if it is covered by an exemption.  However, when applying the 
test, the assumption is in favour of disclosure.  The public interest test therefore 
considerably narrows the scope of the exemptions. 

 
6.3 There is no formal definition of “public interest” in the Act, although there is guidance in 

the Code of Practice issued under s.60 of the Act, on which the following guidance is 
based.  “The public interest” should be understood as: 
• something that is of serious concern or benefit to the public, not merely of individual 

interest 
It is helpful to bear in mind that public interest does not mean “of interest to the public”; 
rather, it means “in the interest of the public”.  For example: two requests are received for 
information about ongoing research projects which fulfil the criteria of the research 
exemption.  The first request is for information on the Declaration of Arbroath; the second 
on the discovery of potentially harmful effects of a novel treatment for heart disease.  It is 
unlikely that replying to the first request would be deemed as being in the public interest, 
as there is no wider benefit to be derived from the release of the information.  However, 
the second request might be viewed as in the public interest as it could impact on the 
health of the nation. 

 
6.4 The interpretation of what is in the “public interest” is liable to change over time.  

Decisions will need to be made on a case-by-case basis, with each case being evaluated 
objectively.  Note that applicants who are dissatisfied with the handling of their request for 
information can request a review, and if they are dissatisfied with the outcome of the 
review can appeal to the Scottish Information Commissioner.  The current Scottish 
Information Commissioner has made it clear that he is likely to pay close attention to 
cases where the public interest test has been applied and information has subsequently 
been withheld.  There should therefore be a clear and defensible rationale for any 
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decisions taken to withhold information following the public interest test.  A record of why 
the particular decision was taken should also be retained. 

 
6.5 In applying the public interest test it is helpful to consider the following factors, although 

bear in mind that this list is not definitive. 
 

• Would releasing the information enhance public scrutiny of decision-making? 
o Example: Releasing the minutes of a meeting of an HE institution’s governing 

body where a major policy decision was taken (such as the establishment of 
a new research centre funded by SHEFC money) could be seen as in the 
public interest as it would help public scrutiny of decision-making and the 
institution’s accountability.   

• Would releasing the information enhance the institution’s accountability? 
o Example: Information about the admissions criteria for an HE course should 

be released, even if it would disrupt the effective conduct of public affairs, as 
people have a right to know the reasons for decisions that affect them. 

• Would releasing the information violate an individual’s right to privacy? 
o Example: a request asking for an identifiable member of staff’s home address 

and how many children they have would violate the member of staff’s right to 
privacy, whereas a request about any speeding offences incurred by an 
institution’s driver whilst driving on institutional business would not, because 
the request is about an aspect of their job.  

• Would releasing the information help ensure effective use of public funds and that the 
public obtain value for money? 

o Example: releasing information on the evaluation (but not details) of a 
successful bid to provide services for the institution might be in the public 
interest, as it helps demonstrate how public funds are being used effectively 
and the public are obtaining value for money.  However, releasing the details 
of unsuccessful bids (covered by the commerciality exemption) would 
probably not be in the public interest, as by definition, public money is not 
being spent on them. 

 Would releasing the information allow individuals to understand decisions and, in 
some cases, assist them in challenging these decisions? 

o Example: releasing information on criteria for staff upgrading exercises might 
be in the public interest, whereas releasing minutes of a meeting where two 
internal candidates for a chair were discussed would be unlikely to be in the 
public interest. 

• Would releasing the information help inform the public of any danger to public health 
or safety, or to the environment? 

o Example: the public interest might be best served by releasing research 
information on the risk of salmonella in eggs, but not by releasing information 
on the normal behaviour of bone marrow in young children. 

• Would releasing the information contribute to a debate on a matter of public interest? 
o Example: releasing new findings on the spread of BSE might be in the public 

interest, as it contributes to the debate on why BSE occurs; however, it would 
not necessarily be in the public interest to release research testing an existing 
hypothesis on the causes of diabetes, as this is not new information and 
would not move the public debate further. 

• Would releasing the information aid the administration of justice and law enforcement, 
or would it prejudice the prevention or detection of crime or the apprehension or 
prosecution of offenders?   

o Example: releasing information about an investigation that is currently 
underway would probably not be in the public interest, whereas releasing 
details about a completed investigation might well be.   

• What, if any, is the public interest in upholding the exemption for which the 
information qualifies? 

o Example: information is requested about stem-cell research into a cure for 
lung cancer undertaken by the institution.  If the research has identified a 
cure for lung cancer, it may be in the public interest to release the information 
as it would affect the health of the nation, even if the findings are not yet 
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published and are covered by the research exemption.  However, if the 
research has not yet generated reliable findings, the release of information 
would not be in the public interest, as it might impede the institution’s ability, 
and the ability of the staff concerned, to carry out the research.  This is 
because there is a public interest in a research institution being able to 
conduct research and to exploit it without it being appropriated by other 
companies, and in researchers being able to pursue their academic careers, 
which could be damaged if their research is released prior to publication 
under their name.   

 
6.6 When deciding whether a disclosure is in the public interest, institutions should not take 

into account the following: 
• Possible embarrassment to officials in the institution 
• Possible loss of confidence in the institution 
• The seniority of persons involved 
• The risk of the applicant misinterpreting the information 
• The possible motivation of the applicant in requesting the information. 

 
6.7 This last point may be particularly important when the request is for information from an 

ongoing or contentious research project. 
 
6.8 The public interest test is applied after the other exemption tests.  It may overturn a 

decision to withhold information based on an exemption, so the information is released, 
despite the exemption.  If the public interest test is not passed, the information would still 
be withheld.   

 
Example 1: the public interest test does not overturn a decision to withhold 
information 

 
6.9 A request is received asking for exam papers before the exam was taken.  The exam 

paper could be held to be exempt because its release would cause substantial prejudice 
to the effective conduct of public affairs (s30 of the Act).  This exemption is subject to the 
public interest test, but it would be unlikely that there would be a circumstance in which 
releasing the exam papers prior to the examination date would be in the public interest; 
indeed, as releasing the papers early would give some students an unfair advantage over 
others, it would erode the institution’s capacity to operate in an impartial manner, which 
would not be in the public interest.  

 
Example 2: the public interest test overturns a decision to withhold information 

 
6.10 A request is received for information produced by an ongoing research project into 

how cancer treatment varies across the UK.  The project meets the criteria for the 
research exemption (it is ongoing, there is evidence of an intention to publish, and early 
disclosure would damage one of the parties involved).  However, the public interest in 
releasing the information outweighs the public interest in withholding it, because it affects 
the healthcare of the nation, and the information is released. 

 
 
7. How old is the record? 
 
7.1 It should also be noted that some of the exemptions are time related, and cease to apply 

after 30, 60 or 100 years.  These are indicated in the Annexes.  In calculating the age of a 
record, the 30 (or 60 or 100) years are calculated from the beginning of the new calendar 
year after the record was created.  If the record is kept in a file with other records that 
were created at different times, the time period starts from the date of the creation of the 
last created document in the file.  This means that institutions do not have to segregate 
individual documents artificially. 
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8. Can I refuse to confirm or deny that my institution holds the information requested? 
 
8.1 Institutions must reply to the applicant within 20 working days, confirming or denying that 

they hold the information requested (and either provide the information, or explain why it 
is being withheld).  The institution may only refuse to confirm or deny that it holds the 
information requested when certain exemptions apply and the institution considers that 
revealing whether or not the information exists would be contrary to the public interest.  
The cases where this is possible are marked in the Annexes. 

• Example: A request is received asking how many rabbits are used for 
experiments in a particular building in the institution.  The institution may choose 
to refuse to confirm or deny that this information is held, rather than replying to 
say that it holds the information but will not release it, as this would provide 
confirmation that animal experimentation did occur within that building.  

 
 
9. What are vexatious requests, repeated requests and cost ceilings? 
 
9.1 Technically, vexatious requests, repeated requests and cost ceilings are not exemptions, 

but they remove the obligation from the institution to fulfil the request, although the 
institution must reply to the applicant explaining why their request is not being fulfilled. 

 
Vexatious requests 

 
9.2 Vexatious requests do not need to be answered.  The Act does not define “vexatious”; 

rather, institutions must decide whether a request is vexatious.  The decision should be 
based on defensible and rational reasoning, and institutions should bear in mind that they 
may need to justify their decision to the Scottish Information Commissioner.  The 
following points could be considered when deciding whether a request is vexatious (the 
list is not exhaustive): 

• Has the request already been rejected on appeal to the Commissioner, and does 
the applicant know this?  

• Has there been unreasonable refusal or failure to identify sufficiently clearly the 
information required?  

• Has there been unreasonable refusal or failure to accept documented evidence 
that the information is not held?  

• Can the request be shown to be clearly intended to disrupt the institution’s work, 
rather than for the purpose of obtaining information? 

However, irritation or nuisance caused by the applicant or by receipt of the request does 
not constitute vexatiousness.  In line with the spirit of openness in the Act, the ability to 
deem a request vexatious should be used sparingly, and should not be used simply to 
avoid answering a request for information.   

 
9.3 Although institutions are not obliged to process vexatious requests, institutions must reply 

to the applicant explaining why their request is not being answered, and outlining the 
applicant’s right to ask for a review of the decision.   

 
Repeated requests 

 
9.4 Repeated requests occur when the same applicant repeatedly makes identical or 

substantially similar requests.  If the institution has already complied with the first request, 
it is under no obligation to comply with subsequent requests unless a reasonable period 
of time has elapsed between requests.  The length of time should be long enough to allow 
the information requested to have changed.  The exact length will vary from case to case; 
in some circumstances this need not be long, for example requests could be made once 
per month for up-to-date figures.  Again, institutions should be prepared to justify their 
reasoning to the Scottish Information Commissioner.  If an institution receives numerous 
requests which it considers to be repeat requests, it could make the information 
requested easily available, for example in the publication scheme or on the website. 
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9.5 For both vexatious and repeated requests, the institution should reply to the applicant 
explaining why they are refusing to fulfil the applicant’s request for information, and 
outlining the applicant’s rights of appeal.  Note however that campaigns, where identical 
or similar requests are received from different people, are not repeat requests.  An 
appropriate way to respond to a campaign might be to make the information available on 
the Internet.  

 
Cost ceilings 

 
9.6 Requests which will cost over a certain limit to fulfil do not have to be processed.  

However, there are limits as to what can be charged for, and institutions cannot recover 
the full costs of freedom of information requests.  The first £100 of any request is provided 
free of charge.  If it costs between £100 and £600 to respond to the request, institutions 
can recover 10% of the cost – in other words, the maximum charge will be £50.  Requests 
which will cost over £600 to fulfil do not have to be met, although the institution may 
choose to fulfil these requests, and must in any case assist the applicant in formulating a 
cheaper request.  Note that institutions can only charge for locating the information, 
copying the information and complying with any format requests made by the applicant; 
they cannot charge for the time spent establishing whether or not it holds the information, 
nor for the time spent applying exemptions to the information. 

 
 
10. What is reasonable in all the circumstances? 
 
10.1 In all circumstances, staff should be helpful and open in their dealings with applicants.  

This includes helping applicants formulate coherent requests, helping applicants 
formulate requests which cost less than £600, and explaining if information is exempt.  
Freedom of information requests should be viewed in a positive light, and the “default” 
position is to give information.  Exemptions should only be used on occasions of 
necessity.   

 
Surveys and Questionnaires 

 
10.2 It is not uncommon for academic and administrative sections of HE institutions to receive 

surveys and questionnaires.  These would count at least in part as freedom of information 
requests, but the approach here would be to only answer the questions for which you 
have recorded information – and not to spend half the morning on this!  You do not need 
to amass information that you do not already hold, and you do not need to give an 
opinion.  In addition, the survey or questionnaire should be answered only for the 
department or section to which it was sent. 

 
10.3 For example, if a Department of Mathematics receives a survey asking about how many 

pencils they use each year, how many they sharpen each year, whether they are happy 
with their present pencil-sharpeners and whether they wish to purchase a new solar-
powered pencil sharpener, the reply could include: 
• We use 100 pencils a year (this is recorded information held on purchase orders for 

pencils). 
• We don’t keep records of how often we sharpen them so we cannot answer that 

question. 
• Yes, we are quite happy with our pencil sharpeners (or leave blank). 
• No, we are not interested in a solar-powered pencil sharpener (or leave blank). 

 
 
 
 
 
 
Antonia Kearton 
University of Edinburgh 
December 2004 
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Annex A: Summary of Exemptions most likely to apply to Scottish HE institutions 
 

Exemption 
short title 

Tests 
 

Refuse 
to 
confirm 
or deny  

Apply 
public 
interest 
test? 

Exemption likely to 
apply 

Exemption unlikely to 
apply 

Section 
of Act 

Information 
otherwise 
accessible 

Is the information reasonably accessible to the applicant 
by means other than making a freedom of information 
request, i.e. can the applicant obtain it easily without 
asking the institution to provide it? 
 
YES - the information is exempt. 
NO – the information is not exempt. 
 
Note: 
• Information may be accessible even if there is a 

charge for it. 
• The content of the information is immaterial – it is the 

fact that it is (or is not) easily accessible to the 
applicant elsewhere that counts. 

 

  • Information included in 
the HE institution’s 
publication scheme. 

• Information available 
in a book in print or 
generally available in 
public libraries. 

• Information available 
via the HE institution’s 
public archives service 
if it meets the criteria 
set out in part 2 of the 
Scottish Council on 
Archives guidance, 
Archives and the 
Freedom of 
Information (Scotland) 
Act 2002. 

• Copies of information 
created by another “public 
authority” that is not 
generally available to the 
public (for example, if an 
HE institution holds 
SHEFC statistics). 

• Lectures or teaching notes 
only made available to 
University students, 
unless covered by 
another exemption 
e.g.33(1)(b). 

25 
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Exemption 
short title 

Tests 
 

Refuse 
to 
confirm 
or deny  

Apply 
public 
interest 
test? 

Exemption likely to 
apply 

Exemption unlikely to 
apply 

Section 
of Act 

Prohibitions 
on 
disclosure 
(incompatibl
e with an EC 
obligation) 

Is disclosure of the information incompatible with an EC 
obligation? 
 
YES - the information is exempt. 
NO – the information is not exempt. 
 
 
Note 
At present, the regulations implementing the EU Directives 
concerning procurement regulations provide for 
compliance by authorities with a contractor’s reasonable 
confidentiality requirements.  However, the proposed new 
consolidated public sector procurement Directive 
(2004/18/EC) shortly to be adopted has a tighter 
confidentiality provision; it will prohibit the disclosure by 
contracting authorities of information which has been 
designated as confidential by contractors.  However, this 
provision is stated to apply in accordance with national 
law, so please note that non-disclosure will still need to be 
brought within the confidentiality exemption in FOI.  
 

  • Procurement, e.g. if 
the supplier instructs 
an organisation that 
information is 
confidential, the 
organisation must 
honour that (but see 
note). 

• Disclosure of detailed 
information about a 
proposed contract 
award before a 
contract notice has 
been sent to the 
“Official Journal of the 
EU”. 

• Where the obligation gives 
a discretionary power to 
withhold information, e.g. 
where it says “may 
refuse”, “may withhold”. 

26(b) 
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Exemption 
short title 

Tests 
 

Refuse 
to 
confirm 
or deny  

Apply 
public 
interest 
test? 

Exemption likely to 
apply 

Exemption unlikely to 
apply 

Section 
of Act 

Information 
intended for 
future 
publication 

Is the answer to all of the following questions YES?  
 
1. Is the information due for publication by any person 
(including organisations, public authorities and “Scottish 
public authorities”)? 
2. Is there already an intention to publish at the time the 
request is received? 
3. Will publication take place within 12 weeks of receipt of 
the request? 
4. Is it reasonable in all the circumstances that information 
be withheld until the publication date? 
 
If all the answers are YES, the information is exempt – 
now apply the public interest test. 
If NOT, the information is not exempt. 
 
Note:  If this exemption is cited because publication is due 
to take place within 12 weeks of receipt of the request, but 
due to unforeseen circumstances the institution cannot 
adhere to this, the institution need not contact the 
applicant to explain the reason for the delay and the 
revised date of publication (if known).  It is up to the 
applicant to make another request.   
 

  • Publication in 
preparation and due to 
be published in the 
next 12 weeks. 

• Major HE institution 
policy initiative (e.g. 
new admissions 
policy) that is due for 
announcement within 
the next 12 weeks 

• There is an intention to 
publish but a publisher 
has not yet been found. 

• The full information is not 
being published. 

27(1) 



FOISA Exemptions v 17 

- 12 - 

Exemption 
short title 

Tests 
 

Refuse 
to 
confirm 
or deny  

Apply 
public 
interest 
test? 

Exemption likely to 
apply 

Exemption unlikely to 
apply 

Section 
of Act 

Information 
intended for 
future 
publication 
(research 
exemption) 

Is the answer to all of the following questions YES?  
 
1. Is the information obtained in the course of or derived 
from a programme of research? 
2. Is the programme ongoing? 
3. Is there an intention for someone to publish a report of 
the research? 
4. Would disclosure of the information substantially 
prejudice the programme, the interests of anyone 
participating in the programme, the interests of the HE 
institution holding the information or the interests of the 
intended publisher (only if that is another “Scottish public 
authority”)? 
 
If all the answers are YES, the information is exempt – 
now apply the public interest test. 
If NOT, the information is not exempt. 
 

  • Research being 
actively pursued in any 
academic discipline 
where there is 
evidence of an 
intention to publish. 

• Research avenue that has 
been noted but is not 
being actively pursued at 
present. 

• Research programme that 
has been suspended 
pending further funding. 

• Research data from 
completed research 
project after publication 
has been released. 

27(2) 

Prejudice to 
the effective 
conduct of 
public affairs 
(free and 
frank advice) 

Is the answer to both of the following questions YES? 
 
1. Would the disclosure of this information inhibit, or be 
likely to inhibit, the free and frank provision of advice? 
2. Is the record less than 30 years old?  If both the 
answers are YES, the information is exempt – now apply 
the public interest test. 
If NOT, the information is not exempt. 
 

  • Exemptions may apply 
in the context of, e.g., 
audit committees or 
high-level strategy 
groups, but note that 
this would also need to 
pass the public interest 
test. 

• Consideration of issues 
once a decision has been 
taken. 

30(b)(i) 
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Exemption 
short title 

Tests 
 

Refuse 
to 
confirm 
or deny  

Apply 
public 
interest 
test? 

Exemption likely to 
apply 

Exemption unlikely to 
apply 

Section 
of Act 

Prejudice to 
the effective 
conduct of 
public affairs 
(free and 
frank 
exchange of 
views) 

Is the answer to both of the following questions YES? 
 
1. Would the disclosure of this information inhibit, or be 
likely to inhibit, the free and frank exchange of views for 
the purposes of deliberation? 
2. Is the record less than 30 years old? 
 
If both the answers are YES, the information is exempt – 
now apply the public interest test. 
If NOT, the information is not exempt. 
 

  • “Blue skies” thinking 
while the issue is still 
under consideration. 

• Discussions with the 
Scottish Administration 
while the issue is still 
under consideration. 

• Papers and other 
recorded information 
relating to a decision 
that has been taken if 
the issue is sensitive 
and likely to remain on 
the agenda, or if 
disclosure would harm 
the free and frank 
exchange of views in 
future discussion. 

• Papers and other 
recorded information 
relating to most decisions 
that have already been 
taken, especially if there 
is a public interest in 
knowing why a decision 
was taken and how 
money was spent, or if the 
issue is the subject of 
national debate. 

30(b)(ii) 
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Exemption 
short title 

Tests 
 

Refuse 
to 
confirm 
or deny  

Apply 
public 
interest 
test? 

Exemption likely to 
apply 

Exemption unlikely to 
apply 

Section 
of Act 

Prejudice 
the effective 
conduct of 
public affairs 
(other 
causes) 

Is the answer to both of the following questions YES? 
 
1. Would the disclosure of this information cause or be 
likely to cause substantial prejudice to the effective 
conduct of public affairs? 
2. Is the record less than 30 years old? 
 
If both the answers are YES, the information is exempt – 
now apply the public interest test. 
If NOT, the information is not exempt. 

  • Exam papers before 
the exam is taken. 

• Discussion of 
significant HE 
institution decisions 
(e.g. closure of a 
department, new 
admissions policy, 
major estate 
developments) before 
the issue has become 
public knowledge and 
before the decision 
has been taken. 

• HE institution security 
measures. 

• Plans of HE institution 
buildings housing 
valuable equipment or 
sensitive experiments 
that give access 
information/could 
serve as maps to the 
relevant areas. 

• Papers and other 
recorded information 
relating to a decision that 
has been taken. 

• Papers and other 
recorded information 
relating to an issue that 
has already become 
public knowledge. 

30(c) 
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Exemption 
short title 

Tests 
 

Refuse 
to 
confirm 
or deny  

Apply 
public 
interest 
test? 

Exemption likely to 
apply 

Exemption unlikely to 
apply 

Section 
of Act 

Commercial 
interests 
(trade 
secret) 

Is the answer to both of the following questions YES? 
 
1. Is the information a trade secret?  
2. Is the record less than 30 years old? 
 
If the answer to both questions is YES, the information is 
exempt – now apply the public interest test. 
If NOT, the information is not exempt. 
 
Note: 
A trade secret has three traditional hallmarks: 
(a) It must be used in the course of trade or business. 
(b) The owner must make efforts to discourage 
widespread dissemination of it. 
(c) There must be some economic advantage or value 
from the fact that it is NOT generally known. 
It may include business information relating to marketing 
studies as well as secret formulae. 
 

  • Some research 
information arising 
from research 
undertaken for 
commercial 
companies. 

• Business information that 
is already in the public 
domain. 

33(1)(a) 

Commercial 
interests 
(substantial 
prejudice) 

Is the answer to both of the following questions YES? 
 
1. Would the release of information prejudice substantially, 
or be likely to prejudice substantially, the commercial 
interests of any person, including the HE institution? 
2. Is the record less than 30 years old? 
 
If the answer to both questions is YES, the information is 
exempt – now apply the public interest test. 
If NOT, the information is not exempt. 
 

  • Exemption may apply 
to teaching materials – 
see guidance on 
teaching materials. 

• Information pertaining 
to an ongoing 
tendering process. 

• Budget allocation for 
tender process. 
 

Information about a 
successful contract released 
after the contract has been 
agreed, e.g. releasing the 
price paid to the contractor 
who was successful in 
obtaining the contract after 
the tendering process was 
complete. 

33(1)(b) 
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Exemption 
short title 

Tests 
 

Refuse 
to 
confirm 
or deny  

Apply 
public 
interest 
test? 

Exemption likely to 
apply 

Exemption unlikely to 
apply 

Section 
of Act 

Investigation
s by 
“Scottish 
public 
authorities” 
(information 
from 
confidential 
sources) 

Is the answer to question 1 and either question 2 or 3 
YES? 
 
1. Does the information relate to the obtaining of 
information from confidential sources? 
AND either: 
2. Was the information obtained or recorded by the 
holding organisation for the purposes of investigations 
conducted under statutory authority or by virtue of the 
Queen’s prerogative to determine one of the following: 
a. whether a person has failed to comply with a law 
b. whether a person is responsible for improper conduct 
c. whether regulatory action in pursuance of an 

enactment is justified 
d. to ascertain a person’s fitness or competence to 

manage a body corporate 
e. to ascertain a person’s fitness or competence for any 

profession or activity which the person is, or seeks to 
become, authorised to carry on 

f. to ascertain the cause of an accident 
g. to protect a charity against misconduct or 

mismanagement in its administration 
h. to recover the property of a charity 
i. to secure the health, safety and welfare of persons at 

work 
j. to protect persons, other than those at work, against a 

risk to health or safety where that risk arises out of or 
in connection with the actions of a person at work? 

Or: 
[cont’d…] 
 

  • Records of a medical 
school fitness to 
practise committee 
where releasing the 
information would 
jeopardise the 
committee’s ability to 
determine the fitness 
to practise of an 
identifiable individual.  
 

 34(3) 
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Exemption 
short title 

Tests 
 

Refuse 
to 
confirm 
or deny  

Apply 
public 
interest 
test? 

Exemption likely to 
apply 

Exemption unlikely to 
apply 

Section 
of Act 

 […cont’d] 
 
3. Has the information been obtained or recorded for the 
purposes of civil proceedings brought by or on behalf of 
an organisation arising from investigations described in 
2a-j above? 
 
If the answers to questions 1 and either question 2 or 3 
are YES, the information is exempt – now apply the public 
interest test. 
If NOT, the information is not exempt. 

  •    

Confidentiali
ty of 
communicati
ons 

Is the answer to both of the following questions YES? 
 
1. Could a claim to confidentiality of communications be 
maintained in court? 
2. Is the record less than 30 years old? 
 
If the answer to both questions is YES, the information is 
exempt – now apply the public interest test. 
If NOT, the information is not exempt. 
 

  • This exemption usually 
applies to information 
communicated 
between a client and 
their solicitor or 
advocate that has 
been specially created 
for the purpose of 
obtaining legal advice. 

• Information only copied to 
lawyer (not created 
specially for the lawyer). 

36(1) 
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Exemption 
short title 

Tests 
 

Refuse 
to 
confirm 
or deny  

Apply 
public 
interest 
test? 

Exemption likely to 
apply 

Exemption unlikely to 
apply 

Section 
of Act 

Confidentiali
ty 

Is the answer to all of the following questions YES? 
 
1. Was the information obtained by a “Scottish public 
authority” from another person or organisation including a 
“Scottish public authority”? 
2. Would the disclosure of the information constitute an 
actionable breach of confidence? 
3. Is the record less than 30 years old?  
 
If the answer to all questions is YES – the information is 
exempt. 
If NOT, the information is not exempt. 
 
Note: 
• To be an actionable breach of confidence: 

(a) The information must be confidential in nature; 
(b) The information must have been communicated in 
circumstances imposing a duty of confidence; 
(c) The relationship between the “public authority” and the 
provider of the information must have a quality of 
confidence about it; 
(d) There must be unauthorised use of the information to 
the detriment of the party communicating it;  
(e) The institution can be sued for breach of confidence. 
(f) The aggrieved party must have the legal standing to 
take action (for example, one government department 
cannot sue another). 
(g) There is a reasonable prospect that a law court would 
rule against the institution for releasing the information 
 
[cont’d…] 
 

  • Information provided 
under promise of 
confidentiality. 

• Doctor-patient 
information. 

• Lawyer-client 
information. 

• Information given to an 
HE institution’s Archive 
on the condition that it 
is kept closed for a 
period of time. 

Note prohibition: if 
information is accepted 
under the promise of 
confidentiality, you may 
be required to justify this 
decision to the Scottish 
Information 
Commissioner.  

• Information that is in the 
public domain. 

• Information disclosed in a 
public place. 

• Information marked 
“confidential” that does not 
meet the tests identified. 

• internal business 
information. 
 

36(2)  
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Exemption 
short title 

Tests 
 

Refuse 
to 
confirm 
or deny  

Apply 
public 
interest 
test? 

Exemption likely to 
apply 

Exemption unlikely to 
apply 

Section 
of Act 

 […cont’d]  
 
Note: 
• Disclosure in the public interest, with consent, or when 

required by law, is an acceptable defence for breach of 
confidence. 

• The exemption is not subject to the public interest test in 
the meaning of the Act; however, the court may apply a 
public interest test in deciding whether a breach of 
confidence was actionable (if public interest had been 
pleaded as a defence). 

• A breach is not likely to be actionable if the public 
interest in disclosure outweighs the public interest in 
keeping the confidence.  
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Exemption 
short title 

Tests 
 

Refuse 
to 
confirm 
or deny  

Apply 
public 
interest 
test? 

Exemption likely to 
apply 

Exemption unlikely to 
apply 

Section 
of Act 

Personal 
information 
(data 
subject) 

Is the answer to either of the following questions YES? 
 
1.Is the information “personal data” about the applicant? 
2. Is the information “personal data”, and the applicant is 
acting on behalf of the person about whom the data is 
about? 
 
If at least one of the answers is YES – the information is 
exempt under the Freedom of Information (Scotland) Act 
because it is accessible under the Data Protection Act.  
Technically, a refusal notice should be served under 
freedom of information and the request handled as a 
“subject access request” under the Data Protection Act 
1998.  This could be dealt with by means of an 
acknowledgement letter. 
 
NO – if the information does not meet the technical 
definition of “personal data”, this exemption does not 
apply.  
Note: 
• “Personal data” is information held in a certain format 

relating to a living individual who can be identified from 
those data, or from those data and other information that 
is or might become available to anyone in the institution, 
or anyone with whom the institution does business.   

•   The information is one of the following: unstructured 
personal data (not yet in force); held in a relevant filing 
system; an accessible record; or processed 
automatically. 

[cont’d…] 

  • Any time someone 
asks for information 
about themselves, 
because this falls 
under the Data 
Protection Act. 

• This exemption is 
likely to apply any 
time someone asks 
for information about 
themselves, because 
the information is 
accessible under the 
Data Protection Act.  
(The applicant could 
still receive the 
information, but 
under different 
legislation.) 

• When someone asks for 
information about another 
person (unless they are 
acting on behalf of that 
person), BUT exemption 
38(1)(b) (Personal 
information– breach of 
data protection principles) 
may apply. 
 

38(1)(a) 
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Exemption 
short title 

Tests 
 

Refuse 
to 
confirm 
or deny  

Apply 
public 
interest 
test? 

Exemption likely to 
apply 

Exemption unlikely to 
apply 

Section 
of Act 

 […cont’d] 
 
• A “relevant filing system” is a manual set of information 

that relates to individuals.  It is not processed 
automatically but is structured by reference to individuals 
or to criteria relating to individuals in such a way that 
specific information relating to a particular individual is 
readily accessible, i.e. so that the information required 
can be retrieved without a manual search.  A filing 
system which contains topics about individuals but 
where the content of each file is structured purely in 
chronological order is not a relevant filing system unless 
it also contains an index allowing retrieval of personal 
information without a manual search. 

• “Unstructured personal data” is any manual personal 
data that is not included in a “relevant filing system”. 

• A “subject access request” occurs when a person 
requests access to personal information held about them 
under the Data Protection Act.   

• An “accessible record” is a health or education record. 
• Your institution’s Data Protection Officer can give you 

further information on the Data Protection Act. 
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Exemption 
short title 

Tests 
 

Refuse 
to 
confirm 
or deny  

Apply 
public 
interest 
test? 

Exemption likely to 
apply 

Exemption unlikely to 
apply 

Section 
of Act 

Personal 
information 
(personal 
data – 
breach of 
data 
protection 
principles) 

Is the answer either to questions 1 and 2, or to question 
3, YES? 
 
1. Is the information “personal data” which is, or was 

created with the intention that it should be, processed 
automatically or held within a “relevant filing system”? 

2. Would the disclosure of the information constitute a 
breach of any of the data protection principles? 

3. (Not yet in force) Is the information “unstructured 
personal data”, the release of which would breach any 
of the data protection principles? 

 
If the answer to questions 1 and 2 is YES, or the answer 
to question 3 is YES, the information is exempt. 
 
If NOT, the information is not exempt. 
 
Note: 
• For the definitions of “personal data”, “relevant filing 

system” and “unstructured personal data”, see the 
preceding box.   

• Although unstructured personal data is exempt from a 
number of Data Protection principles, when applying 
this freedom of information exemption the full range of 
Data Protection principles should be considered. 

• Your institution’s Data Protection Officer can give you 
further information on the Data Protection Act. 

 

  • Alumni addresses 
• Personal lives of staff 
• Private telephone 

calls, paid for by staff 

• Degree results previously 
published in a newspaper 

• Actions taken by an 
individual as part of their 
job.  

• Work telephone bill  

38(1)(b) 
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Exemption 
short title 

Tests 
 

Refuse 
to 
confirm 
or deny  

Apply 
public 
interest 
test? 

Exemption likely to 
apply 

Exemption unlikely to 
apply 

Section 
of Act 

Personal 
information 
(personal 
data – 
damage or 
distress 
exemption) 

Is the answer to both of the following questions YES? 
 
1. Is the information “personal data”, which is, or was 
created with the intention that it should be, processed 
automatically, held within a “relevant filing system”, or is 
an accessible record? 
2. Has the data subject exercised their right to prevent 
processing because processing would be likely to cause 
unwarranted damage or distress? 
 
If the answer to both questions is YES, the information is 
exempt – now apply the public interest test. 
 
If NOT, the information is not exempt. 
 
Note: 
• For the definitions of “personal data”, “accessible 

record” and “relevant filing system”, see the preceding 
two boxes.  However, note that unstructured personal 
data is not covered by this exemption. 

• Your institution’s Data Protection Officer can give 
you further information on the Data Protection Act. 

 

  • Unsubstantiated 
allegation where a 
staff member has 
asked for it not to be 
disseminated further. 

• Data subject known to 
have committed fraud or 
malpractice. 
 

38(1)(b) 
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Exemption 
short title 

Tests 
 

Refuse 
to 
confirm 
or deny  

Apply 
public 
interest 
test? 

Exemption likely to 
apply 

Exemption unlikely to 
apply 

Section 
of Act 

Personal 
information 
(exempt 
personal 
data) 

Is the answer to the following question YES?  
 
1. Would the information be exempt from release in 

response to a request made by the data subject under 
the Data Protection Act? 

 
YES, the information is exempt – now apply the public 
interest test. 
NO – the information is not exempt. 
 

  • Investigation still 
underway 
 

• Completed investigation 
where it has gone to court 
and the information is in 
the public domain. 

38(1)(c) 

Health and 
safety 

Would disclosure of the information endanger, or be likely 
to endanger, the physical or mental health or safety of an 
individual? 
 
YES – the information is exempt – now apply the public 
interest test. 
NO – the information is not exempt. 
 

  • Information that could 
enable someone to 
plan an attack on an 
HE institution building 
or staff member (e.g. 
security information, 
work location). 

• Generic information on 
experiments. 

39(1) 
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Exemption 
short title 

Tests 
 

Refuse 
to 
confirm 
or deny  

Apply 
public 
interest 
test? 

Exemption likely to 
apply 

Exemption unlikely to 
apply 

Section 
of Act 

Environment
al 
information 

Does the information meet the definition of “environmental 
information” contained in the Environmental Information 
Regulations? 
 
YES – the information is exempt under the Freedom of 
Information (Scotland) Act because it is accessible under 
the Environmental Information Regulations.  Treat the 
request as an Environmental Information request. 
NO – the information is not exempt. 
 
 
Note: 
• The exemption for information that is otherwise 

reasonably accessible (s 25(1)) takes precedent over 
this exemption.  Environmental information that is 
readily accessible is exempt under s 25(1). 

• The Environmental Information Regulations give a 
very broad definition of “environmental information”.  
Your institution’s FOI Officer can give you more detail 
on the Environmental Information Regulations. 

 

  Exemption likely to apply 
to the following types of 
environmental 
information: 
• Human health and 

safety 
• Buildings 

maintenance, projects, 
and preservation, and 
preserving cultural 
sites  

• Environmental 
activities, including: 

– Pollution at university 
sites (including noise 
pollution) 
– Recycling and waste 
management 
– Plants or animals on 
University property 
– any emissions or 
discharges 

• Information included in the 
HE institution’s publication 
scheme (use s 25(1) 
instead) 
 

39(2) 
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Annex B: Summary of Exemptions unlikely to apply to Scottish HE institutions 
 

Exemption 
short title 

Tests 
 

Refuse 
to 
confirm 
or deny 

Apply 
public 
interest 
test? 

Exemption likely to 
apply 

Exemption unlikely to 
apply 

Section 
of Act 

Prohibitions 
on disclosure 
(by or under 
an 
enactment) 

Is disclosure of the information expressly prohibited by 
statute or by rules or regulations made under a statute? 
 
YES - the information is exempt. 
NO – the information is not exempt. 
 

  • For some HE 
institutions, 
Ordinances made 
under the Universities 
(Scotland) Act 1966 
may prohibit general 
access to their 
General Council 
Register. 

• Where the statute gives a 
discretionary power to 
withhold information, e.g. 
where it says “may 
refuse”, “may withhold”. 

26(a) 

Prohibitions 
on disclosure 
(contempt of 
court) 

Is the answer to one of the following questions YES? 
 
1. Would disclosure be a contempt of court? 
2. Would disclosure be punishable as a contempt of court? 
 
If at least one of the answers is YES, the information is 
exempt. 
If NOT, the information is not exempt. 
 

  • Where a decision of 
court has prohibited 
the release of a certain 
piece of information. 

 26 (c) 
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Exemption 
short title 

Tests 
 

Refuse 
to 
confirm 
or deny 

Apply 
public 
interest 
test? 

Exemption likely to 
apply 

Exemption unlikely to 
apply 

Section 
of Act 

Formulation 
of Scottish 
Administratio
n policy 
(formulation 
or 
development 
of 
government 
policy) 

Is the answer to questions 1 and 2 YES, and to questions 
3 and 4 NO? 
 
1. Does the information relate to the formulation or 
development of the policy of the Scottish Administration, or, 
before 1st July 1999, of the UK government? 
2. Is the record less than 30 years old? 
3. Is the information statistical information relating to a 
decision that has been taken? 
4. Is it factual information and there is a public interest in its 
disclosure as information that has been or is intended to be 
used to provide an informed background for the taking of a 
decision? 
 
If the answer to questions 1 and 2 is YES and to 
questions 3 and 4 is NO, the information is exempt - now 
apply the public interest test 
If NOT, the information is not exempt. 
 

  • Information from 
research undertaken 
on behalf of the 
Scottish Administration 
to assist in policy 
formulation where the 
information is neither 
statistical nor factual. 

• Statistical information after 
a decision has been 
taken. 

• Information that is entirely 
factual. 

29(1)(a) 

National 
security 

Is the answer to any one of the following YES? 
 
1. Is it necessary to withhold this information to safeguard 
national security? 
2. Has a certificate been signed by a member of the 
Scottish Executive certifying that this exemption is 
necessary for this information? 
 
If at least one of the answers is YES, the information is 
exempt – now apply the public interest test. 
If NOT, the information is not exempt. 
 

  • Security-related 
research undertaken 
on behalf of the UK 
government or 
Scottish 
Administration. 

• Security-related research 
that is a matter of public 
knowledge. 

31(1)-
(3) 
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Exemption 
short title 

Tests 
 

Refuse 
to 
confirm 
or deny 

Apply 
public 
interest 
test? 

Exemption likely to 
apply 

Exemption unlikely to 
apply 

Section 
of Act 

Defence of 
British Islands 
or colony 

Would the release of the information prejudice substantially 
or be likely to prejudice substantially the defence of the 
British Islands or any colony? 
 
YES - the information is exempt – now apply the public 
interest test. 
NO – the information is not exempt. 
 

  • Defence-related 
research undertaken 
on behalf of the UK 
government or 
Scottish Administration 

• Defence-related research 
information that is a 
matter of public 
knowledge. 

31(4)(a) 

Defence (co-
operating 
forces) 

Would the release of the information prejudice substantially 
or be likely to prejudice substantially the capability, 
effectiveness or security of the Crown’s armed forces or of 
any forces co-operating with the Crown’s armed forces? 
 
YES - the information is exempt – now apply the public 
interest test. 
NO – the information is not exempt. 
 

  • Defence-related 
research undertaken 
on behalf of UK 
Government, Scottish 
Administration or 
overseas government 
co-operating militarily 
with UK. 

• Defence-related research 
information that is a 
matter of public 
knowledge. 

31(4)(b) 
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Exemption 
short title 

Tests 
 

Refuse 
to 
confirm 
or deny 

Apply 
public 
interest 
test? 

Exemption likely to 
apply 

Exemption unlikely to 
apply 

Section 
of Act 

International 
relations  

Is the answer to any one of the following YES? 
1. Would disclosure of this information prejudice 
substantially or be likely to prejudice substantially relations 
between the UK and any other state? 
2. Would disclosure of this information prejudice 
substantially or be likely to prejudice substantially relations 
between the UK and any international organisation or 
international court? 
3. Would disclosure of this information prejudice 
substantially or be likely to prejudice substantially the 
interests of the UK abroad? 
4. Would disclosure of this information prejudice 
substantially or be likely to prejudice substantially the 
promotion or protection by the UK of its interests abroad? 
 
If at least one of the answers is YES, the information is 
exempt – now apply the public interest test. 
If NOT, the information is not exempt. 
 

  • Some research 
undertaken on behalf 
of overseas 
governments. 

 32(1)(a) 
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Exemption 
short title 

Tests 
 

Refuse 
to 
confirm 
or deny 

Apply 
public 
interest 
test? 

Exemption likely to 
apply 

Exemption unlikely to 
apply 

Section 
of Act 

International 
relations 

Is the answer to any one of the following YES? 
1. Was the information received from a state other than the 
UK on terms that require it to be held in confidence, or the 
circumstances of the receipt of the information are such that 
it is reasonable for the state to expect that it will be held in 
confidence? 
2. Was the information received from an international 
organisation or international court on terms that require it to 
be held in confidence, or the circumstances of the receipt of 
the information are such that it is reasonable for the state to 
expect that it will be held in confidence? 
 
If at least one of the answers is YES, the information is 
exempt – now apply the public interest test. 
If NOT, the information is not exempt. 
 

  • Some research 
undertaken on behalf 
of overseas 
governments. 

• Information provided to 
aid research on behalf 
of overseas 
governments. 

• The research results. 
• Information in the public 

domain. 

32(1)(b) 
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Exemption 
short title 

Tests 
 

Refuse 
to 
confirm 
or deny 

Apply 
public 
interest 
test? 

Exemption likely to 
apply 

Exemption unlikely to 
apply 

Section 
of Act 

Law 
enforcement 

Is the answer to question 1 and to any part of question 2 
YES? 
 
1. Is the record less than 100 years old? 
2. Would the release of information cause or be likely to 
cause substantial prejudice to any one of the following?: 
(a) The prevention or detection of crime 
(b) The apprehension or prosecution of offenders 
(c) The administration of justice 
(d) The assessment or collection of any tax or duty or any 
similar imposition 
(e) The operation of immigration controls 
(f) The maintenance of security and good order in prisons 
or any other institutions where persons are lawfully 
detained 
(g) The exercise by any body subject to UK Freedom of 
Information, or by any “Scottish public authority”, of its 
functions for any of the following purposes: 

(i) to ascertain whether a person has failed to 
comply with a law,  
(ii) to ascertain whether a person is responsible for 
improper conduct 
(iii) to ascertain whether regulatory action under an 
enactment is justified 
(iv) to ascertain a person’s fitness or competence to 
manage a body corporate 
(v) to ascertain a person’s fitness or competence 
for any profession or activity which the person is, or 
seeks to become, authorised to carry on 
 

[…cont’d] 
 

  • If a student or staff 
member is under 
investigation. 

• Details of an 
investigation. 

• Investigation 
techniques. 
 

• If an individual knows that 
they are under 
investigation. 

• If a case has been 
concluded. 

35 
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Exemption 
short title 

Tests 
 

Refuse 
to 
confirm 
or deny 

Apply 
public 
interest 
test? 

Exemption likely to 
apply 

Exemption unlikely to 
apply 

Section 
of Act 

 […cont’d] 
 
(vi) to ascertain the cause of an accident 
(vii) to protect a charity against misconduct or 
mismanagement in its administration 
(viii) to recover the property of a charity 
(ix) to secure the health, safety and welfare of 
persons at work 
(x) to protect persons, other than those at work, 
against a risk to health or safety where that risk 
arises out of or in connection with the actions of a 
person at work. 

(h). Any civil proceedings brought by a body subject to UK 
FOI, or a “Scottish public authority” arising from an 
investigation for the purposes listed under 7a-j above and 
conducted by or on behalf of that authority by virtue either 
of the royal prerogative or under an enactment. 
 
If at least one of the answers is YES, the information is 
exempt – now apply the public interest test. 
If NOT, the information is not exempt. 
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Exemption 
short title 

Tests 
 

Refuse 
to 
confirm 
or deny 

Apply 
public 
interest 
test? 

Exemption likely to 
apply 

Exemption unlikely to 
apply 

Section 
of Act 

Personal 
information 
(census) 

Is the answer to both of the following questions YES? 
 
1. Is the information census information about an 
identifiable person or household? 
2. Is the record less than 100 years old? 
 
If the answer to both the questions is YES, the information 
is exempt. 
If NOT, the information is not exempt. 
 

  • If the HE institution has 
gained access to 
personal census data 
that is less than 100 
years old for research 
purposes. 

• If the census information 
does not relate to 
identifiable individuals or 
households, e.g. if it is 
summary information. 

38(1)(c) 

Personal 
information 
(health 
record) 

Is the answer to all the following questions YES? 
 
1.Is the information a record relating to the physical or 
mental health about a deceased individual who can be 
identified from that information, or from that and other 
information in the possession of the holder of the record? 
2. Was the information created by a qualified professional in 
the course of providing health treatment to that individual? 
3. Is the record less than 100 years old? 
 
If the answer to all the questions is YES, the information is 
exempt. 
If NOT, the information is not exempt. 
 

    38(1)(d) 
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Exemption 
short title 

Tests 
 

Refuse 
to 
confirm 
or deny 

Apply 
public 
interest 
test? 

Exemption likely to 
apply 

Exemption unlikely to 
apply 

Section 
of Act 

Communica-
tions with Her 
Majesty 

Is the answer to both of the following questions YES? 
 
1. Does the information relate to communications with the 
Queen, other members of the Royal Family or with the 
Royal Household? 
2. Is the record less than 30 years old? 
 
If the answer to both of the questions is YES, the 
information is exempt – now apply the public interest test. 
If NOT, the information is not exempt. 
 

  • May arise when 
dealing with patrons, 
recipients of honorary 
degrees, visitors, 
students, or office 
holders who are 
members of the Royal 
Family or Royal 
Household. 

 41(a) 

Honours Is the answer to both of the following questions YES? 
 
1. Does the information relate to the awarding of honours? 
2. Is the record less than 60 years old? 
 
If the answer to both of the questions is YES, the 
information is exempt – now apply the public interest test. 
If NOT, the information is not exempt. 
 

  • May arise when 
suggesting candidates 
for honours. 

• Records of honorary 
degree deliberations, but 
see personal data 
exemption.  

41(b) 
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Exemption 
short title 

Tests 
 

Refuse 
to 
confirm 
or deny 

Apply 
public 
interest 
test? 

Exemption likely to 
apply 

Exemption unlikely to 
apply 

Section 
of Act 

Relations 
within the UK 

Is the answer to both of the following questions YES? 
 
1. Would the release of the information prejudice 
substantially, or be likely to prejudice substantially, relations 
between any two out of the UK Government, the Scottish 
Administration, the Executive Committee of the Northern 
Ireland Assembly or the National Assembly for Wales? 
2. Is the record less than 30 years old? 
 
If the answer to both questions is YES, the information is 
exempt – now apply the public interest test. 
If NOT, the information is not exempt. 
 

  • Unlikely to apply in an 
HE institution context. 

 28 

Formulation 
of Scottish 
Administratio
n policy 
(Ministerial 
communica-
tions) 

Is the answer to questions 1 and 2 YES, and to question 
3 NO? 
 
1. Does the information relate to any communications 
between Ministers, particularly communications relating to 
the proceedings of the Scottish Cabinet or a Cabinet 
committee? 
2. Is the record less than 30 years old? 
3. Is it statistical information relating to a decision that has 
been taken? 
 
If the answer to questions 1 and 2 is YES, and to question 
3 is NO, the information is exempt - now apply the public 
interest test 
If NOT, the information is not exempt. 
 

  • Unlikely to apply in an 
HE institution context. 

 29(1)(b) 
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Exemption 
short title 

Tests 
 

Refuse 
to 
confirm 
or deny 

Apply 
public 
interest 
test? 

Exemption likely to 
apply 

Exemption unlikely to 
apply 

Section 
of Act 

Formulation 
of Scottish 
Administratio
n policy (Law 
Officers 
advice) 

Is the answer to both of the following questions YES? 
 
1. Does the information relate to the provision or requesting 
of advice by any of the following: the Lord Advocate, the 
Solicitor General for Scotland, the Advocate General for 
Scotland, the Attorney General, the Solicitor General and 
the Attorney General for Northern Ireland? 
2. Is the record less than 30 years old? 
 
If the answer to both questions is YES, the information is 
exempt – now apply the public interest test. 
If NOT, the information is not exempt. 
 

  • Unlikely to apply in an 
HE institution context. 

 29(1)(c) 

Formulation 
of Scottish 
Administratio
n policy 
(Ministerial 
private 
offices) 

Is the answer to both of the following questions YES? 
 
1. Does the information relate to the operation of any 
Ministerial private office? 
2. Is the record less than 30 years old? 
 
If the answer to both questions is YES, the information is 
exempt – now apply the public interest test. 
If NOT, the information is not exempt. 
 

  • Unlikely to apply in an 
HE institution context. 

 29(1)(d) 
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Exemption 
short title 

Tests 
 

Refuse 
to 
confirm 
or deny 

Apply 
public 
interest 
test? 

Exemption likely to 
apply 

Exemption unlikely to 
apply 

Section 
of Act 

Prejudice to 
the effective 
conduct of 
public affairs 
(ministerial 
collective 
responsibility) 

Is the answer to both of the following questions YES? 
 
1. Would the disclosure of this information cause or be 
likely to cause substantial prejudice to the maintenance of 
the convention of the collective responsibility of the Scottish 
ministers? 
2. Is the record less than 30 years old? 
 
If the answer to both questions is YES, the information is 
exempt – now apply the public interest test. 
If NOT, the information is not exempt. 
 

  • Unlikely to apply in an 
HE institution context. 

 30(a) 

Commercial 
interests and 
the economy 

Is the answer to either of the following YES? 
 
1. Would disclosure of the information prejudice 
substantially or be likely to prejudice substantially the 
economic interests of the whole or part of the UK? 
2. Would disclosure of the information prejudice 
substantially or be likely to prejudice substantially the 
financial interests of the UK government, the Scottish 
Administration, the Executive Committee of the Northern 
Ireland Assembly or the National Assembly for Wales? 
 
If at least one of the answers is YES, the information is 
exempt – now apply the public interest test. 
If NOT, the information is not exempt. 
 

  • Unlikely to apply in an 
HE institution context. 

 33(2) 
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Exemption 
short title 

Tests 
 

Refuse 
to 
confirm 
or deny 

Apply 
public 
interest 
test? 

Exemption likely to 
apply 

Exemption unlikely to 
apply 

Section 
of Act 

Investigations 
by Scottish 
public 
authorities 
(prosecution, 
criminal & 
civil 
proceedings) 

Is the answer to any one of the following YES? 
 
1. Has the information been held at any time for the 
purposes of an investigation (that a Scottish Public 
Authority has a duty to conduct) to determine whether a 
person should be prosecuted for an offence or whether a 
person prosecuted for an offence is guilty of it? 
2. Has the information been held at any time for the 
purposes of an investigation by a Scottish Public Authority 
that may lead to a decision by it to report to the Procurator 
Fiscal to enable the Procurator Fiscal to determine whether 
criminal proceedings should be instituted? 
3. Has the information been held at any time for the 
purposes of criminal proceedings arising as a result of a 
report made by the HE institution to the Procurator Fiscal? 
4. Has the information been obtained or recorded for the 
purposes of civil proceedings brought by or on behalf of a 
Scottish Public Authority arising from investigations 
described in 1-3 above? 
 
If at least one of the answers is YES, the information is 
exempt – now apply the public interest test. 
If NOT, the information is not exempt. 
 

  • Unlikely to apply in an 
HE institution context. 

 34(1) 
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Exemption 
short title 

Tests 
 

Refuse 
to 
confirm 
or deny 

Apply 
public 
interest 
test? 

Exemption likely to 
apply 

Exemption unlikely to 
apply 

Section 
of Act 

Investigations 
by Scottish 
public 
authorities 
(deaths) 

Is the answer to any one of the following YES? 
 
1. Is the information held for the purposes of an inquiry 
under the Fatal Accidents and Sudden Deaths Inquiry 
(Scotland) Act 1976 that has not been concluded? 
2. Is the information held for the purpose of an investigation 
to ascertain the cause of death of a person? 
3. Is the information held for the purpose of making a report 
to the Procurator Fiscal regarding the death of any person? 
 
If at least one of the answers is YES, the information is 
exempt – now apply the public interest test. 
If NOT, the information is not exempt. 
 

  • Unlikely to apply in an 
HE institution context. 

 34(2) 
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Exemption 
short title 

Tests 
 

Refuse 
to 
confirm 
or deny 

Apply 
public 
interest 
test? 

Exemption likely to 
apply 

Exemption unlikely to 
apply 

Section 
of Act 

Court records Is the answer to all of the following questions YES? 
 
1. Is the information contained in any of these document 
types? 
(a) A document lodged with a court, tribunal or other body 
exercising the judicial powers of the State for the purposes 
of proceedings in a cause or matter 
(b) A document served on or by a Scottish public authority 
for the purposes of proceedings in a cause or matter 
(c) A document created by a court, tribunal or other body 
exercising the judicial powers of the state or by a member 
of its administrative staff for the purposes of, or in the 
course of proceedings in a cause or matter 
(d) A document lodged with or otherwise placed in the 
custody of a person conducting an inquiry held under an 
enactment or arbitration for the purposes of that inquiry or 
arbitration 
(e) A document created by a person conducting an inquiry 
under an enactment or arbitration 
2. Does a Scottish public authority hold the information only 
because it is contained in such a document? 
3. Is the record less than 30 years old? 
 
If the answer to all of the questions is YES, the information 
is exempt. 
If NOT, the information is not exempt. 
 

  • Unlikely to apply in an 
HE institution context. 

 37 
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Exemption 
short title 

Tests 
 

Refuse 
to 
confirm 
or deny 

Apply 
public 
interest 
test? 

Exemption likely to 
apply 

Exemption unlikely to 
apply 

Section 
of Act 

Audit 
functions 

Is the answer to all of the following questions YES? 
 
1. Is the information held by a Scottish public authority with 
a statutory duty to audit the accounts or the economy, 
efficiency or effectiveness of other Scottish public 
authorities? 
2. Would the release of the information cause, or be likely 
to cause, substantial prejudice to the exercise of the 
authority’s functions in this area? 
3. Is the record less than 30 years old? 
 
If the answer to all of the questions is YES, the information 
is exempt – now apply the public interest test. 
If NOT, the information is not exempt. 
 

  • Unlikely to apply in an 
HE institution 
environment. 

 40 

 
 
 


